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MOTION FOR LEAVE TO SERVE CONFIDENTIAL CARP REPORT

The Recording Industry Association ofAmerica, Inc. ("RIAA"), hereby requests

leave to serve parties who are entitled to receive Restricted Protected Materials in Doc.

No. 2000-9 CARP DTRA 1 A 2 with a copy of the Confidential CARP Report, dated

November 12, 1997 ("Confidential Report"), from the subscription services statutory

licensing proceeding (Doc. No. 96-5 CARP DSTRA).

At the conclusion of the subscription services proceeding, the CARP for that

proceeding granted RIAL's request that the Confidential Report be made available to

future CARPs. See Order ofNovember 24, 1977, at Attachment A. Consistent with the

terms of that Order, RIAA has today filed the Confidential Report as part of its direct

case in Docket No. 2000-9 CARP DTRA 1 2 2. See RIAA Exhibit No. 085 DR. RIAL

believes that the Confidential Report also should be served on the other parties to that

proceeding, at least those entitled to receive Restricted Materials. However, under the

terms of the Protective Order in the subscription services proceeding, RIAA is not

permitted to serve them.

RIAA attempted to gain consent to serve the Confidential Report as Restricted

Protected Materials in this proceeding from each of the three subscription services that

were parties in Docket No. 96-5 CARP DSTRA. See Attachment B. One of the three



services, Music Choice (who also is a party in Docket No. 2000-9 DTRA 1 &, 2) granted

consent, as long as service of the Confidential Report is limited to outside counsel and is

subject to the strictest terms of the protective order entered in Docket No. 2000-9 DTRA

1 &, 2. See Attachment C. However, the remaining two (Muzak and DMX) have not

responded to RIAA's request. Muzak, which filed an earlier notice to participate in

Docket No. 2000-9 but did not file a notice to submit a direct case, has new counsel who

was unable to see the Confidential Report in order to consider the request. See

Attachment D. DMX is a party in Docket No. 2000-9 DTRA 1 &, 2 and Gled a notice

saying that it would submit a direct case.

Protection of confidentiality equivalent to that applicable to the subscription

services proceeding is available under the Protective Order that governs Docket No.

2000-9 CARP DTRA 1 & 2. See Order ofMarch 29, 2001. RIM proposes that only

those individuals who have access to Restricted Protected Materials in Docket No. 2000-

9 CARP DTRA 1 & 2 be given access to the Confidential Report, and that the provisions

of the March 29 Protective Order apply to the distribution of the Confidential Report.

Respectfully submitted,

RECORDING INDUSTRY ASSOCIATION
OF AMERICA, INC.

April 11, 2001

s,:
Robert Alan Garrett P
Ronald A. Schechter
Michele J. Woods
Jule L. Sigall
Brad R. Newberg
ARNOLD & PORTER
555 Twelflh Street, N.W.
Washington, D.C. 20004
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ROBERTALAN GARRETT
(2O2) 942-5444

ARNOLD 8c P ORTER
555 TWELFTH STREET, N.W.

WASHINGTON, D.C. 20004- I 202
I2O2) 942-5000

FACSIMILE: (202) 942-5999

NEW YORK

DENVER

LOS ANGELES

LONDON

VIA FAX A MAIL

March 13, 2001

Bruce D. Sokler, Esq.
Fernando R. Laguarda, Esq.
Mintz, Levin, Cohn, Ferris, Glovsky

and Popeo, P.C.
701 Pennsylvania Avenue, N.W.
Suite 900
Washington, D.C. 20004

Counselfor Music Choice

Seth D. Greenstein, Esq.
McDermott, Will & Emery
600 13"'treet, N.W.
Washington, D.C. 20005

Counselfor DMX

Jon L. Praed, Esq.
Latham &, Watkins
1001 Pennsylvania Avenue, N.W.
Suite 1300
Washington, D.C. 20004

Counselfor Muzak

Dear Colleagues:

At the conclusion of the subscription service statutory license proceeding (Docket
No. 96-5 CARP DSTRA) the Copyright Arbitration Royalty Panel (CARP) granted
RIAA's request that the Panel's Confidential (Non-Public) Report be made available to
future CARPs. See Order ofNovember 24, 1997 (copy attached). Consistent with the
terms of that Order, we intend to submit the Confidential Report to the CARP in the
upcoming webcaster arbitration (Docket No. 2000-9 CARP DTRA 1&2).

I am writing to request your consent to our serving the Confidential Report on all
parties in the webcaster arbitration. We will request that the Confidential Report be
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treated with the highest level ofprotection under the protective order that is adopted by
the Copyright Office, and that only the CARP in the webcaster proceeding, the Copyright
Office, and outside counsel to parties in the webcaster proceeding have access to it.

We wish to make the Confidential Report available to the parties when we

exchange direct cases on April 2, 2001. Accordingly, we would appreciate your response

to this request by March 20, 2001.

Please feel free to call me ifyou would like to discuss this matter.

Sincerely,

Robert Alan Garrett

Attachment
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Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.

701 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

202 434 73M
202 434 74QQ fax

April 4, 2001

Robert Alen Garrett
Arnold A. Porter
555 'Zwemh Street, N.W.
VAshington, DC 20004-1206

Dear Bob:

In connection with your letter ofMarch 13, 2001, 1 write inform you that Music Choice
consents to your request to serve the Confidential Report from the subscription service statutory
license proceeding (l3ocket No. 96-5 CARP DSTRA) in the upcoming arbitration (Docket No.
2000-9 CARP DTRA 1 dk 2); provided that service shall be (1) limited sole to o tside counsel
for the parties and (2) subject to the strictest provisions of the protective order entered in that
proceeding.

This consent is without waiver ofMusic Choice's right to object to the use of the report
or the information contained therein.

in rely,

cc: Seth D. Greenstein, Esq.
Ronald H, Gertz, Esq.
Paula Calhoun, Bsq.

DCDOCsu 93630. l (450MQI r.DOC)

8'ashington Basron New york Resin Hew Haven
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In addition, we have not received your response to our earlier request for consent
to include the Confidential Report in our direct case for the webcaster arbitration, subject
to the strictest provisions of the protective order that will be entered in that proceeding.
We would appreciate it if you would also give us your response promptly since direct
cases must be filed on April 11, 2001.

Sincerely,

Robert Alan Garrett

cc: Ronald H. Gertz, Esq.



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion for Leave to Serve

Confidential CARP Report has been filed and served this 11th day ofApril, 2001, by first

class mail and by facsimile, to the following persons:

Bruce D. Sokler
Fernando R. Laguarda
Amy L. Bushyeager
Mintz, Levin, Cohn, Ferris, Glovsky and

Popeo, P.C.
701 Pennsylvania Avenue, N.W., Suite 900
Washington, D.C. 20004-2068
Counselfor Music Choice

Patricia Polach
Bredhoff &, Kaiser, P.L.L.C.
805 Fifteenth Street, N.W.
Suite 1000
Washington, D.C. 20005
CounselforAmerican Federation of
Musicians ofthe United States and Canada

Bruce G. Joseph
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006
Counselfor Clear Channel Communications,
Inc.; National Religious Broadcasters
Music License Committee

Adam I. Cohen
Weil, Gotshal 8t Manges LLP
767 Fifth Avenue
New York, New York 10153
Counselfor: BET.corn; CBS Broadcasting,
Inc.; Comedy Central; Coollink Broadcast
Network; Echo Networks, Inc.; Everstream,
Inc.; Incanta, Inc.; Launch Media, Inc.;
Listen.corn; Live365.corn; MT%i Group LLC;
MusicMatch, Inc.; MyPlay, Inc.; NetRadio
Corporation; Radio Active Media Partners,
Inc.; RadioWave.corn, Inc.; Entercom
Communications Corporation; Spinner
Networks, Inc.; Susquehanna Radio Corp.;
Univision Online; The Walt Disney
Company/ABC Inc.; Westwind Media.corn,
Inc.; Xact Radio Network LLC

Barry I. Slotnick
Richards &, O'eil, LLP
885 Third Avenue
New York, New York 10022
Counselfor Associationfor Independent
Music

David R. Berz
Sandra M. Aistars
Weil, Gotshal 8r, Manges LLP
1615 L Street, N.W.
Suite 700
Washington, DC 20036
Counselfor: AEIMusic Network; DMX
Music, Inc.



Arthur J. Levine
Finnegan, Henderson, Farabow, Garrett

A Dunner, LLP
1300 I Street, N.W.
Suite 700
Washington, D.C. 20005-3315
Counselfor American Federation of
Television and Radio Artists

Michele J. Woods


